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STATEMENT OF ISSUES 


Whether there was sufficient evidence introuced at 

trial to justify a verdict against Appellant on four 

counts of assault? 

Whether the act, standing alone, of soe a ilanger- 

ous weapon at a group of persons constitutes one 

assault or an assault of each individual in the group? 

(In submitting this issue, Appellant in no way waives 
| 

his contention that he did not point the gun at the 


group involved in this case.) 


This case has not been reviewed —— by the 


United States Court of Appeals. 


No reference to rulings or pleadings is naé 
in this brief. 
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L 
©TATEMENT OF CASE 


On or abovt June 5, 1968, in the early hours of the 
morning, Appellant and two male Negro companions were 
seatei at the counter of the Little Tavern hamburger shon 
at 3331 "M" Ctreet, MN. J., when five U. ©, Merine officers 
and a young lady -- all Caucasian -- entered. ‘Jhile the new 
arrivals ordered fooj, one of the Marines an’ Apvellant 
exchanged stares, but no words. ‘Shortly thereafter, Appellant 
ani his two companions got up from their seats and started 
to leave, On the way out a verbal exchange ensued between 
Appellant and the Marine with whom he hai earlier exchanged 
stares -- Lieutenant Ellsworth 2. Kramer. At this point, 
Appellant stooi with his back to the door of the hamburger 
shop anj the Marines formed a semi-circle facing him, After 


the verbal altercation between Appellant an! Lt. Kramer a 


second Marine, Lieutenant “Jilliam King, approached Appellant 


an] sai’ -- according to the testimony of Lt. Kramer in the 
District Court -- “hat you goddamn niggers want?" 
Appellant, seeing all the Marines moving toward him, feared 
physical assault and pulled a .28 caliber nistol ant of his 
pocket and pointei it at Lt. King, 

One of Appellant's companions, Benjamin Murdock, who 
(unbeknown to Avpellant) had been standing behind him, then 
drew his own pistol ani began shooting wildly. He fire3 five 
or six shots, killing Lt. King and a second Marine, Lieutenant 
Thaddeve Lesnick, ani wounding Lt. Kramer and the young laty, 
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Miss Barbara Kelly. At no time 413 Appellant fire his sun. 
Appellant, Murdock and the third Negro, Cornelius 
Frazier, Jr., then went outside and entered Appellant's 
car which was parked nearby. Apvellant, wao was driving, 
laid his pistol !owm on the seat of the car. Murdock, 
according to his own testimony corroborated by the testi- 
mony of eyewitness, Louis Albach, picked vp Appellant's 
gun and fired it three times out the car window. When 
the defendants were apprehended shortly thereafter, police 
found only three spent casings in the chanber of Avpellant's 
pistol. F. B. I. ballistic Robert M. 7immers testified at 
trial that all the bullets which were foun’ to have been 
fired in the Little Tavern -- save that embedded in the body 
of Miss Kelly and not extracted -- were fired from the gun 
identified as Murdock's. These include the bullets taken 
from the bodies of Lts. King and Lesnick and the one which 
wounded Lt. Kramer. Zimmers further testified that of the 
three spent shells fovn? outside, two positively came from 
Appellant's gun and the third <- though too damaged for 
positive identification -- came from the same type gun as 


Appellant's, These were the shells expended when Murdock 
fired Appellant's gun three times from inst te the car. 


~ wre Bats Toa twenk PENSE AS ie a Sr aden 


. - 


*% 


Appellant was charged by the Grand Jury(the indictment 
was signed only by the foreman) with two counts of first 
degree murder (changed during the trial by the Court to 
second degree murder) four counts of assault with a danger- 
ous weapon ani with carrying a dangerous weapon. YiTk ire O 
Code 2401 (later 2403), 502 and 3204. Apvellant was 
acquitted on the first two counts and found guilty on the 
latter five. He was sentenced to two to ten years for 


assaults with a dangerous weapon on Lt. Vramer and Miss Xelly, 


| 
| 
the terms to run consecvtively; one to three years for 


assaults with e dangerous weanon on the other two Marines in 
the group, Lievtenants Daniel B. LeSear, Jee, and Frank 2. 
Marasco, the terms to run concurrently but consecutively to 
the first two terms; and one year for carrying a dangerous 
weapon, the term to run concurrently with the above. This 
makes a total sentence of five to twenty-three years. 

The only statvte involved in this appeal is T. C. Code 
(1967) 22-502, Assault with intent to commit ae or with 
dangerous weapon. Every person convicted of an assavlt with 
intent to commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not more than 


ten years. (Mar. 3, 1901, 31 Stat. 1321, ch. 854, Sec. 804.) 


f. 
a 
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PACTS AND TPARSO?2IPT PAGES RELEVANT TO ISSUES OF APPSA 
— Ne 


Testimony relevant to the contention that Annellant et no 
time assevite? Lts. "remer, LeGear and Marasco, en iiss 
Yelly, quoted or referred to in this brief, can te found on 
the folloving vages of the trensecrint: 

29 US Fig DOs, 205 SE) ui 


232, 125, 425, an3 175-6, 


2 
{> SUMENT 


It ic Annellent's contention (1) that each of the 


four assalt convictions shovli be rever-ed for lack of 
any supporting evidence, an’ (2) in the alternative, the 
Court shoul? find as a matter of law that if an individual 
voints a iangerouz weanon at a group of versons, that is a 
single act and constitute? only one assault. 

In iis instructions to the jury, the triel juige gave 
tne following charge for assault under DP. C. Sole (1°67) 
22-502: 
| 

"To point a dangerovs weapon at another | person 

in 2 menacing or threatening manner, or in any 
manner that wovl! reasonably justify the other 
person in believine that the weanon might be 
immediately use’ acainct him, constitutes 
assavlt with a lanserous weapon.” (Supplemental 

Transcrivt, po. 20°.) (Ervhasi: added) 

(1) The testimony below, when sifted of its contra- 
dictions, clearly shows thet Avvellant pointed his svn only 

| 
at the teceased Lt. King, that he svoke only to Lt. Ving 
while he had the gun in his hand and that at no time dii 
he give any of the alleged assault victin: reason to delieve 
that his gun might immediately be used against him or her. 

Lt. Kramer, by his own testimony and that of his com- 
patriots the closest to Appellant and Lt. “ine, testified 


as follows: 


o 


“At that voint Alexander...vulled out a ..38, 
cocked it....fana/ (»)ointe the evn into 4-7 
chest. ' 


Prosecutor - “Into the chest of King?’ 


Premer - “The chest of Pill Ying.’ 
(Page 25 of Transcrivt) 


Kramer - “tic /Alexancer's/] arm wae extended, 
The barrel almost tovched Bill's chest. And, 
at the time he rnlled ovt the enn, he said, ‘I 
will show you what I want.'" (According to 

Lt. Yramer, Lt. Ving had, immediately vore- 
ceding thit incilent, eske? Appellant: ‘that 
you goddamn niezers want?’ Lt. Maraseco said 
at paze 19° that Lt. King's statement was, 
“That the hell do you firty nigeer bastards 
want?) (2. 27) 


(Cross-examination) Yramer - “Be [Sovellant/ 

extended his arm end fist -- his vistol until 

it elmost touched Till's chest." (?. 75) 

Court - "Slexanger was not moving?” 

Framer - “No, Alexander was standing fast. 

He was extending bis arm and pistol into 

Lt. King's chest." (P. 76) 

Questioned as to whether any pun wes vointed at anyone 

Lt. Xramer teetified as follows: 

Prosecutor - “No you know whether or not 

either one of them /Avpellant or Murdock/ 

vointed the gun at Rarbara Yelly?" 

Kramer - “Yer, TFEY dij voint the gun at 

Farbara Velly. She was next to me and in the 

line of fire.” (Emvhasis aided) (P. 30) 

Lt. Kramer at no time stated thet Arpellant svecifically 
pointed his gun at either himself or Miss Kelly, he said 
that he did not know which of the two defendants fired the 
shots that followe3J, and the ballistics expert testified 
that Lt. Framer was shot with Murdock's gun and all 


evidence showed that Apnellant's gun was not fired inside 


the Little Tavern. 


Prosecutor - “All rieht. “hat shout the others, 
Marasco -- did you notice whether either one of 
them pointed their weanons at *im?" 


Yremer - "No, I dida't see any weapons nointed 
at Prank: Vena: co. (Pe. 21) 


Lt. Maresco testified below in thie manner: 


Prosecutor - ‘lith resnect to Mr. Alexen? ‘er, 
iid you notice who, if anyone, te may have 
vointed the grvn at?” 


Marazco - "Yes sir. I think he tad vointed...." 


Cbitection. 

Sorrt - “The avestion is, did yor oe 
larasco - “It was in the direction of Deenick. 
Fe hed vovlle? it co that he faced aim squarely 
in the chest." (?. 174) 


Prosecvtor - ‘tho else did he Ts fonel lant? voint 
the gun et, if yor recall?" 


Marasco - “I can't recall.” (>. 177) 

It might here be sucgested that the orozecutor nut the 
answer in Lt. Marasco': mouth, the question clearly implying 
taat Avpellant did inieed noint the zun at someone else ani 
if Lt. Marasco doesn't remember, its because he had faulty 
recollection en“? not because it never hapvened. 

Lt. LeSear, the lest of the three surviving Marines, 


testified as follows: 


"(me [Sovellant/ pointec /The gcn7 in e general 
cirection of Yremer, Lesnick an’ Ming.” (P. 234) 


Anpellant wes not cherged with assavit Esra tae 


deceased lieutenants Vine or Lesnick and Rremer himself 


= 


did not testify snecifically that Anpellant pointed his 
stn at him. 

Lt. Le3ear aleo testified that after the first shooting, 
waen ali the defendants tad left, an arm reached in the door 
and vointed a ern at him. Fowever, he stated on nage 72° 
that he covlJn't identify whose arm it was, and said on 
page 22° that he covlin't tell if it was nointing at anyone 
else. Lt. “ramer identified the arm as Murdock's on page 29, 

ics Zelly's testimony on these points injicate clearly 
2 confusion in her mind as to what actually took place: 


Prosecvtor - "Now, wo was he /Appellant/ 
pointing it at, ¢o you remember” 


Miss Kelly - “We waz pointing it in the direction 
of Lt. Xramer." 


Prosecutor - “All richt. And et the time you 
say he fired the gun, who was it vointed at then?™ 


Miss Kelly - “Lt. Vramer en’ myself.” 

Prosecutor - "Dit he noint it at anyone else?" 

Miss Melly - "Not that I remember.” (?, 126) 

Miss Kelly emphatically insisted, all through ber testi- 
mony, that Avpellant fired his gun witbin the restaurant, 


although ballistics evi lence conclusively showed otherwise. 


The United States Attorney nrosecvting the case below 


apparently rea“ more into his witnesses’ testimony than was 
there. At page 435 he states that "some witnesses say that 
Alexanier pointed is gun in a fan fashion at all of the 

witnesses...." The only testimony which lends even minimm 


credence to this belief is Lt. Maracco's statement at pages 


175-£ thet (t)hey /sots7 = ‘ Sirst roint in my 


diztection end I wes ne tetc t& 8 = tse semi- 


circle an“ ten the firinz -semed to vrocee é rieht erornd 


the eroun almoct mathemet “ “ovrever, any averse 


imolicetions *t*ict may >eve for Annellant veni¢g2 in the 
face of the often-mentioned conclusive evidence that 


“npellant cid not fire ni- orn in the restarrant, The 


siete atont which Le. Maraico sneaks, therefore, must “ave 
| 
cone from Murdock's evn. 
In summation, the testimony of the four eyevvitnecses 
| 


below contain only the following unqualified aesertions of 


| 
the direction Annellent': wn wae nointed: 
-Lt. Keamer's only svecific reference to the direction 
of Apnellant's sun wes thet it was vointed into the cheet 


= . 2 | 
of Lt. Vint. Rut Anvellant wes not ctarge? with assarvlt 


of Lt. “ine. | 


-Lt. tiarasco saii be covl’ only remember Snpellant 
pointing nis gun et Lt. Lesnick. But Avpellent ses not 


charge? with assaclt of Lt. Lesnick. 


-Lt. Leteer seit Annellant nointed the gun in the general 
direction of Lievtenants Vramer, Lesnick and Ying. But 


Lt. “Yramer eat no time specificelly stated that Anvellant's 


gun was pointed at him (Kramer). 


‘Miss Kelly claime! that Anpellant's sun was votnted at 


Lt. Kramer and herself. Yet she testified ivst as edamently, 


ce otberwitce, tuat 
tectimony, tekken 93 a -rnole, 
ene ue clearly (and justifiably) rettled 
“y the trace ocerrrence 2n: coat se? es to what entrally 
tool: vlece. 
in conciusion, there wae e.colvtely no evidence intro- 
silent ever nointed i> orn at 
yet be was given one to 
in oricon Sor eteerltine these men -- end only 
urficlent testimony thet he vointe? 
his oictol at Lt. Yrener or Miss Yelly <= dot: of vom the 
Court deeme” to ave au*fered assavlts viciore enove> to 
necessitete incerceratine “nvellant for fovr to twenty yeer-. 
(2) *pnelleat ale0 conten“s tret if en intivi-val 
‘anzerors weenon et a “rorp of nersons, thet is 2 
single act and conztitrtes only one essenlt. Thic reasonine 
3 in eccord with that of the Unite? States Suwnreme Torrt 
in Ladner v. U. S. (1952) 25° J.s. 16S, 79 F.7e. 209 
2 LES2 199. fovellant in tiat case was cherced with two 
counts of assault eveinst » Teteral o“ficer in violetion of 


12 U.S.C. 111 for firing a -inele @tschercse from a cnotern 


into tre front seat of en avtomobile, worn tine tro Fecerel 
" F) i 


f£ficers inst: The Suprem2 Court nel4d the defendant 
could be charged with only one areanlt since he only fired 


one shot, taying in vart: 


"(4)n snteroretetton that there are --¢ many acsaults 
comritted 22 tere ere officers affecteF vould nro- 
ance incone=-ous reevlts, Pvnithments totelly 
disnzonortionate to t.2 act of s¢esar-it rovi? * 
imposed becaute it will often %e the case that 
the numrer of officers 2ffecte4 tril? 
hearing uvon the seriousness of t: r 

For an ercauit | in or‘inarily 4212 to b 

merely ky outtine another in ann~zeren tion of soe 
maetaes or not the actor actrally intends to in- 
flict or it caneble of inflicting that heorm. 
Thus unter the meaning Or which the Covernment 
conten 's, one wro choot? an! seriorsly voun7s 2n 
officer would commit one > of“ens e ornicheble by 

ten eets imerisonment , tut if he vointe 2 oun 
at five of“icers, putting al? of them in enpre- 
seasion of harm, %e woul! commit five offenses 
oenisiiatle by £6 years’ imprisonment, even 

thouc> ae “oe not fire the am an? no officer 
actually suffers injury.’ (at 177) 
| 

4 similar nynotzecis can %e ‘trawn in the case at bar. 


Fa: Anvellant gone ovtsice alone with one of the Marines, 
killes him ‘ering a strve¢le and been convicted of man- 
slaughter he coul? have Leen sentenced to a mexionn of 
fifteen years’ imoriconment, ~%. 7. Code (1967) D7WI!DS, 
Yet, in the facts of thie case, for drawing 4 Aanzerous 
| 

weapon the Sovernment sutjected Annellant to 2 nocsitle 
forty-year vricon tern, ‘“nrellent was fortrnate there wasn't 
a regiment of Merines in the Little Tevern that nicht; had 
tnere been he micht never eve rotten ort of vrison. 

The statrte uniter which ‘onellant was convicted can and 
choul? be read to srnport Anpellant's contention. .c. Code 


(21867) 22-502 stetes that “(e)very verson convicted...of an 


assault wits a Jangerouz weapnon, shall te sentenced to im- 


prisonment for not more than ten years." It is submitted 


that there can be only one res-ona le meanine to this la-z7, 
to wit t.at Conzrese intense? to mete a verson vcing = 
danzerour swe2enon in 24 ; subfect to ten year-" 
imprisonment, nine year? loaner than eimple eceantt 
(22-594), Lecavre of the act o% ing a denceror> weanon -- 
an ect which vee done only once in the case et ber. The 
Tae manifest ovrnose of the law is not to give the victim 
revenre for Seine ost in avvoreension for his sefety -- 
that the fear Itte tre pinit>ment is ten 
ween 2 daencerous weapon ic re’, The pure 

pose of the lew is to vrnich the azzecsor for usine a 
dencerous weavon, en ect which is not multiplied ty the 
number of oktecte of the ereression, 

fa analory can te drew to otrer offensee. It has 
long been settled lay in ts District of Columbia thet 
waere several erticlee, beloncine to different vereone are 
stolen at the same time an4 nlace, the ctealine constitutes 
but one offenze. It is regarde? »7 a cinele act end the 
result of one intention. (CEANCOZ vy U.S. (1629) 59 Avon. 
D.C. 54, 267 F. €12, 11 ALL.2. 76C 3 FOCILES vy U.S. (1°79) 


270, 2€ Am. er VENRY v U.S, 
‘ 
vane 


2? MacArthur (10 7.0.) 
(112) 4 Ano. 2 


“Larceny”, “ec. 12, in 11 2. C. Cote Encyclovedia 343, 


The HCILES covrt disepnrove} an earlier contrary 


97, 2€2 F21 #59 (embezzlement): 


decision in U. ©. yv REERHMAN (1222) 5 Crench €.c. (Ss DASA) 
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12, Fac. Cas. Mo. 14,560, ant followed 
oninion of Judze Trurston in that case: 


The ctealing of gools, at one and tre sacs time, 
althour2 the oroverty of different ver sons, is 
Brut. one act of Larceny and subiecte the offender 
to hut one punishment; to make it a dictinct 
Larceny for eac: owmer o* the stolen z0qes, it 2 
mere tectin? rule...ecainst common sense end 
com-on a and ecainzt the maxim of the 
common Lavy ' temo lebet bic ovairi vro uno 
ielicto' £ To Pap. OvP> “¢ to be nwnirmed texc ce 

for one offense." 


= A : 
law not oniv in the “istrict of Tolrmbia 
rity of cases where the issve tes erisen 
(Anno. 97 4L7Z4 11°2, 


rty-three juris lictione. 


te 
451 in 2 “harton's Criminal Law % Procedure 7 77.) 
er ron Ss vtimenat Law x  rocecure 


Tt is the Ayvellant's contention that the reasoning 


behnin? this rele is avnlicatle to the case at 


bar, thet the 
crime for whicl, he has teen convicted is but one act of 


assault subjecting nim to bet one prnisiment, end that to 


| 
make it ea listinct assault for esc’: verson in the restaurant 
is a mere technical rule avainst common sence and justice. 

Tae Anpellant ferther svbmits thet if the Court does 

| 

not accent what he feels to %e the clear intent of 22-502 
the statvte is then, at best, oven to question as to the 
Coneressionel meening. The U. ©. “voreme Tourt, in Fell v. 


Ue 7. (1955) 246 U.c, 81, 77, 75 <r. 420, 9¢ Eze C95, 


stated, “(i)t tray feirly >be sait to be a oresvpvotition of 


our law to resolve dovbts in the enforcement of a venal code 


azeinst the immotition of + nercher nunishment.’ in that 


cease the vetitioner hed tranzvorted tivo women on t'2 came 


trin end in the seme vericle acrovs the ctete line 


- 


nurnozer o% xrostitution. The Tourt sel? tat this con- 


only one violation of te ienn Act, since the 


lecisletive intent wee not clearly otherwise. 


CMCLUE ICl 


In view of the fact that 
tntroduced at trial to 


essault Lts. "ramer, 


that he at no tire vointed hit era at them o 
them, Annellent sri-aits thet the verdict againet | 
contrary to the law and facts an“ sis ae czould 


tzerefore te reverse, 


| 
4na in the alternative, in view of the fact tiat it 
| 


woul! be unfeir and inequiteble to hold A- =pellant guilty 


o= an assault with a tengerors weanon eceinst eech one of 
| 
a group of person: towards which he allegedly vointed 2 


gun, it is svbmitte* that Avpellant can be evilty of at 
| 


most one assault and,therefore, his conviction on three 
| 


counts of assault shovld be set aside. 


Pespects: ally submitted, 
EVANS & SANT 
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ISSUES PRESENTED * 


I. Whether the evidence was sufficient for a reasonable 
person to conclude that appellant was guilty beyond 
a reasonable doubt on four counts of assault with a 
dangerous weapon, either as a principal or as an 
aider and abettor. 


II. Whether appellant was properly sentenced consecu- 
tively for the contemporaneous assaults on four per- 
sons with a dangerous weapon when he violated the 
protected interest which each victim had in the se- 
curity and safety of his person. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,190 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


GORDON ALEXANDER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a seven-count indictment filed July 31, 1968, ap- 
pellant and a co-defendant, Benjamin Murdock, were 
charged with two counts of first-degree murder, four 
counts of assault with a dangerous weapon, and carry- 
ing a dangerous weapon. At a joint trial by jury in the 
District Court before Judge Gesell on February 18, 19, 
20, 24 and 25, 1969, the court found at the close of the 
Government’s case that it had failed to establish the of- 
fenses of first-degree murder against either defendant 
and reduced those charges to two counts of second-degree 
murder. Appellant was found not guilty of second-degree 


(1) 
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murder but guilty of carrying a dangerous weapon and 
the four counts of assault with a dangerous weapon. His 
co-defendant, Murdock, was found guilty of two counts 
of second-degree murder and the remaining counts of 
his indictment. Appellant was sentenced on April 11, 
1969, to two to ten years each on counts three and four, 
the terms to run consecutively; one to three years each 
on counts five and six, the terms to run concurrently 
with each other and consecutively to the sentences im- 
posed on counts three and four; and one year on count 
seven, to run concurrently with the sentence imposed on 
count three. This appeal followed. 

On the evening of June 4, 1968, Marine Lieutenants 
Ellsworth Kramer, Thaddeus Lesnick, William King, 
Frank Maraseco and Daniel LeGear attended a dinner 
at the United States Marine Corps Base, Quantico, Vir- 
ginia, in celebration of their near-completion of basic 
officers’ training (W. Tr. 8-9). These five officers wore 
the formal dress white uniform, which consists of white 
jacket and trousers, white shoes and white hat (W. Tr. 
8). At the conclusion of the dinner at about 10:30 or 
11:00 p.m., they decided to travel to Washington (W. 
Tr. 9). Without changing from their white uniforms, 
they proceeded to Washington by automobile and arrived 
at about midnight (W. Tr. 10, 216). They first went to 
Groovy’s, a nightclub on M Street, N.W., in Georgetown, 
where they remained for about one and one-half hours 
and had one drink each (W. Tr. 10-11). They were well- 
behaved and “conducted themselves like gentlemen” (W. 
Tr. 111, 165, 248). There they met Barbara Kelly, who 
was a good friend of Lt. Kramer, and she accompanied 
them to the apartment of another friend which was a 
few blocks from Groovy’s (W. Tr. 11). They visited with 
the two young ladies who lived in this apartment until 
about 2:40 a.m., when the five young officers and Miss 


1 Reference to the trial transcript will be given as “W. Tr. ”, 
“W. Supp. Tr. ——” or “H. Tr. ——”, inasmuch as two different 
court reporters, Watson and Harper respectively, recorded the pro- 
ceedings. 
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Kelly departed (W. Tr. 15, 114, 167). As they were 
returning Miss Kelly to Groovy’s to meet a friend, they 
decided to stop at the Little Tavern Hamburger Shop 
at 38rd and M Streets, N.W. to get some coffee and 
sandwiches before the trip back to Quantico. The six of 
them entered the shop, stood by the take-out counter and 
ordered their food (W. Tr. 15, 120). They noticed three 
negro males sitting at the other end of the counter who 
had goatees and Afro-bush hair styles and wore gold 
medallions around their necks (W. Tr. 16, 18, 115-116). 
Their dress was “eccentric? (W. Tr. 18 170). Appel- 
lant and his co-defendant, Murdock, were two of these 
men (W. Tr. 16), and Cornelius Frazier was the third: 
(W. Tr. 17). 

After the Marine group had been in the hamburger 
shop for a few minutes, Lt. Kramer realized that appel- 
lant was staring at him, and he returned the stare. 
“[I]t was on the order of a Mexican stand-off type thing 
where you just keep staring at one another for an in- 
definite period of time” (W. Tr. 18). However, no 
words were exchanged between the two men, and Lt. 
Kramer subsequently turned and faced the counter. (W. 
Tr. 19, 121, 125). Shortly thereafter appellant, Mur- 
dock and Frazier got up from where they were sitting 
and walked to the door behind the Marines, who were 
all facing the counter and talking among themselves 
(W. Tr. 67, 171). Murdock and Frazier left the shop, 
but appellant stopped in the doorway (W. Tr. 19). He 
tapped Lt. Kramer on the shoulder, and Lt. Kramer 
turned around (W. Tr. 22). Then appellant reached 
out and poked Lt. Kramer’s name tag, which was on the 
right front of his uniform, and said in an angry tone, 
“Kramer, do you want to come outside to talk about it?” 
(W. Tr. 23, 122, 172, 196, 223, 224). Lt. Kramer re- 
plied, “Yes,” and appellant then said, “I am going to 
make you a Little Red Ridinghood” (W. Tr. 28, 122- 

? Although Cornelius Frazier was with appellant and Murdock in 


the Little Tavern, he was not charged with any criminal offenses 
arising out of this incident. 
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128, 172-173, 224).* At this time Lt. King stepped up 
alongside Lt. Kramer to protect him (W. Tr. 72-73, 156, 
202-203) and said, “What you god-damn niggers want?” 
(W. Tr. 25, 174, 225). Thereupon appellant abruptly 
withdrew a .38 caliber revolver from his person, cocked 
it and pointed it at the Marines and Miss Kelly, who 
were all standing in a semicircle a few feet in front of 
him, and said, “I’ll show you what I want” (W. Tr. 25, 
125-127, 155, 174, 177, 226, 232). The Marines were 
not armed or in possession of a weapon of any type (W. 
Tr. 24, 180, 178, 219), and they were not advancing in 
any fashion towards appellant or his companions‘ (W. 
Tr. 91, 184, 178, 226, 232). As the Marines and Miss 
Kelly “were stepping back” (W. Tr. 610), Murdock re- 
entered the shop with a .38 caliber revolver in his hand 
and suddenly began firing into their midst from a 
crouched position to the left and rear of appellant (W. 
Tr. 28, 174). Numerous shots were fired (W. Tr. 175), 
and the Marines and Miss Kelly fell to the floor. None 
of them made an effort to retaliate because they were 
attempting to take cover and get out of the line of fire 
(W. Tr. 31-32). Then appellant and Murdock withdrew 
from the shop, but Murdock stopped outside of the door. 
He stuck his arm and the gun through the door and at- 
tempted to fire the weapon several times more, but it 
did not fire (W. Tr. 30, 133, 228-229) .* Then Murdock 


3 Lt. Kramer testified that he did not know what was meant by 
this statement at the time but it was later explained to him that 
this meant “they were going to bloody me. . . it meant that they 
were going to cut you or bleed you” (W. Tr. 69-70). However, Lt. 
Kramer testified he did realize that he was being threatened by 
appellant. 


+In support of the Government’s contention that appellant and 
Murdock were not acting in self-defense, it was stipulated that 
the uniform jackets or tunics worn by the two deceased Marines 
were examined and that no gun powder residue or marks were 
found on either tunic (W. Tr. 409-410). 


5The apparent reason that Murdock’s gun failed to fire again 
was that he had exhausted its six-shot capacity. He admitted on 
cross-examination that the weapon was fully loaded, and that he 
emptied it into the five Marines and Miss Kelly (W. Tr. 30, 589, 
598). 
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retracted his arm and they were gone (W. Tr. 30, 229). 

Lt. Kramer was wounded in the head (W. Tr. 32, 34), 
but he remained conscious as did Miss Kelly who had 
been shot in the hip (W. Tr. 32, 129). However, Lieu- 
tenants King and Lesnick were badly wounded and Lt 
Kramer began mouth-to-mouth resuscitation and heart 
massage on Lt. King (W. Tr. 32). Lieutenants LeGear 
and Marasco were the only two of the group who were 
not shot. The latter went to Lt. Lesnick’s aid, but there 
was nothing he could do because Lesnick “started a 
tremor and he died” (W. Tr. 33). Lt. King also died 
almost immediately from his wounds. 

The Marines were not acting in a belligerent fashion 
or causing any disturbance prior to this incident (W. 
Tr. 41), and they did not strike or attempt to strike 
anyone in appellant’s group. (W. Tr. 24, 178) 

Appellant, Murdock and Frazier fled to appellant’s au- 
tomobile and drove off in the wrong direction on a one- 
way street at a high rate of speed (W. Tr. 260 S) Ap- 
pellant was driving (W. Tr. 594) and as they were flee- 
ing in the auto, Murdock fired appellant’s gun three more 
times at the hamburger shop and at people in the street 
(W. Tr. 260 A-260 D, 598). They were apprehended by 
the police after a high speed chase and were placed 
under arrest (W. Tr. 260 S-260 T). The two revolvers 
used in the murders were recovered on the front floor- 
board of appellant’s automobile and introduced at trial 
(W. Tr. 260V-260W, 598). 

Federal Bureau of Investigation ballistics expert Rob- 
ert Zimmers testified that in his opinion the bullets which 
killed Lieutenants King and Lesnick and the remaining 
bullets fired in the Little Tavern came from the gun 
identified as Murdock’s (W. Tr. 395-406) .° 

At the close of the Government’s case, the court ruled 
that its proof of premeditation and deliberation neces- 
sary to support a charge of first-degree murder as to 


¢The bullet which struck Miss Kelly was not removed from her 
body (W. Tr. 180) and of course, no ballistics test was possible. 
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both defendants was not sufficient. Accordingly, the 
court reduced the counts of the indictment to second- 
degree murder for both men (W. Tr. 451, H. Tr. 63). 
Appellant’s motions for judgments of acquittal on the 
other offenses were denied (W. Tr. 451). 

Cornelius Frazier was called as a defense witness. He 
testified that the Marines were noisy and seemed drunk 
in the Little Tavern and obstructed his exit as he at- 
tempted to leave the premises (W. Tr. 480). However, 
he and Murdock walked around them (W. Tr. 481), and 
he proceeded away from the shop after he was outside 
(W. Tr. 482). Although Murdock was outside with him 
at first (W. Tr. 482), he was gone when he looked back 
(W. Tr. 483). Then he heard shots (W. Tr. 483) and 
he ran to appellant’s car (W. Tr. 484). Myr. Frazier 
conceded on cross-examination that no one in the group 
of Marines struck him or a member of his party (W. 
Tr. 507), and they were not chased out of the ham- 
burger shop (W. Tr. 518). He further admitted that the 
Marines did not have any weapons (W. Tr, 518). 

Appellant elected not to testify,’ but his co-defendant, 
Murdock, testified that he came to Washington from 
California for the Poor People’s March (W. Tr. 527). On 
the evening of June 4, 1968, he, appellant and Frazier 
were at a Southern Christian Leadership Council meet- 
ing at the Pitts Motel (W. Tr. 564-565). They pro- 
ceeded to the Little Tavern afterwards to get something 
to eat (W. Tr. 531-532). He noticed a short time after 
they arrived that the Marines had entered the shop (W. 
Tr. 578). They were drunk and loud (W. Tr. 535-586). 
As he started to leave, the Marines were pointing at him 
and his friends, but nothing was said to any of them 
(W. Tr. 554). He proceeded outside with Frazier, and 


7 The apparent reason appellant elected not to testify was a state- 
ment he made to the police after his arrest. The record indicates 
he told them that he and the others were in the Little Tavern for the 
purpose of committing a robbery. The Government chose not to use 
this statement in its case-in-chief, but appellant was concerned 
that this might be brought out on cross-examination (W. Tr. 458- 
464). 
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then he realized that appellant had not followed him out 
(W. Tr. 555). He returned to the shop, and as he en- 
tered he heard someone say, “Get out, you black bas- 
tards” (W. Tr. 557). He then saw the Marines advance 
ing towards him (W. Tr. 557). Appellant was standing 
in front of the Marines. Murdock called to him to go, 
and as appellant turned around as if to leave, Murdock 
heard the sound of many moving feet from inside the 
shop (W. Tr. 558). He turned around and saw appellant 
with a gun, and then he pulled his gun (W. Tr. 558). 
He started firing his gun as one of the Marines was 
about one foot away from him (W. Tr. 559). He fur- 
ther testified that the other Marines were advancing to- 
wards him fast, and he felt they were going to kill him * 
(W. Tr. 559). 

Murdock admitted on cross-examination that he brought 
the pistol with him from California, that it was un- 
licensed, and that he had been carrying it for about two 
weeks for “protection” (W. Tr. 562-563, 566). None of 
the Marines struck him at any time (W. Tr. 580), and 
he and Frazier were able to leave the hamburger shop 
without incident (W. Tr. 581). He testified that he did 
not see any of the Marines doing anything to appellant 
(W. Tr. 585-586). He. fled from the scene because he 
thought the Marines were chasing them (W. Tr. 596). 
He fired appellant’s gun on the street three times be- 
cause someone came out of a house with a shotgun (W. 
Tr. 594), but an eyewitness testified on rebuttal that 
there was no one on the street with a shotgun (H. Tr. 
108). 

Appellant renewed his motions for judgment of ac- 
quittal at the close of the defense, but they were denied 
(H. Tr. 78). 


8 However, as previously stated, supra note 4, it was stipulated 
that the uniforms of both deceased officers were examined and gun- 
powder or burns were not present on either one (W. Tr. 409-410). 
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ARGUMENT 


I. The evidence was sufficient for a reasonable person to 
conclude that appellant was guilty beyond a reason- 
able doubt on four counts of assault with a dangerous 
weapon, either as a principal or as an aider and abettor. 


(W. Tr. 30, 126-127, 129, 151, 174-176, 204, 226- 
227, 231-234, 239, 260S-260T, 395-406; W. Supp. 
Tr. 378-376; H. Tr. 69-83, 209-210.). 


In ruling on a motion for judgment of acquittal, the 
court must view the evidence in the light most favorable 
to the Government, making full allowance for the right 
of the jury to assess the credibility of witnesses, weigh 
the evidence, and draw justifiable inferences of fact from 
the evidence adduced at trial. Curley v. United States, 
81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 381 
U.S. 887 (1947). The Government is required only to 
introduce enough evidence so that a reasonable person 
could find guilt beyond a reasonable doubt. It is not re- 
quired to introduce evidence which compels such a find- 
ing. Crawford v. United States, 126 U.S. App. D.C. 156, 
158, 375 F.2d 332, 334 (1967); accord, Thompson v. 
United States, —— U.S. App. D.C. —, 405 F.2d 1106, 
1107 (1968). Moreover, on appeal “the verdict of a 
jury must be sustained if there is substantial evidence, 
taking the view most favorable to the Government to 
support it.” Glasser v. United States, 315 U.S. 60, 80 
(1942). Appellant’s argument that the Government 
failed to present sufficient evidence to permit jury reso- 
lution of his guilt or innocence on the four counts of as- 
sault with a dangerous weapon is not supported by the 
record. 

As part of his charge to the jury on the elements of 
assault with a dangerous weapon, the trial judge in- 
structed them as follows: 


In order to constitute assault with a dangerous 
weapon, it is not necessary that the weapon have 
actually been used against the person assaulted or 
that the person have been killed, injured, or touched. 
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To point a dangerous weapon at another person in 
a menacing or threatening manner, or in any man- 
ner that would reasonably justify the other person 
in believing that the weapon might be immediately 
used against him, constitutes an assault with a dan- 
gerous weapon (H. Tr, 209). 


This is part of the standard instruction on assault with 
a dangerous weapon’ and it is consistent with existing 
case law. See, e.g., Tatum v. United States, 71 App. D.C. 
393, 110 F.2d 555 (1940). The five Marine officers and 
Miss Kelly were standing together in a semicircle (W. 
Tr. 174) at a distance of about three feet to six feet 
from appellant at the time he stood facing them brand- 
ishing his pistol (W. Tr. 127, 151, 231-232). There is 
explicit testimony in the record that appellant specific- 
ally pointed his gun at Lt. Kramer and Miss Kelly. The 
record also substantially indicates, by implication, that 
he pointed the gun at Lieutenants LeGear and Marasco. 
Lt. Kramer testified that “they” pointed the gun at Bar- 
bara Kelly.” Although the testimony of the firearms ex- 
pert indicated that Murdock’s gun was the only gun 
fired in the Little Tavern (W. Tr. 395-406), Miss Kelly 
said appellant fired at her and Lt. Kramer and that he 
pointed his gun in the general direction of all of them.7 


® Junior Bar Section of D.C. Bar Ass’n, Criminal Jury Instruc- 
tions, No. 55 (1966). 


20Q. [by the prosecutor]: Do you know whether or not either 
one of them pointed the gun at Barbara Kelly? 
A. [by Lt. Kramer]: Yes, they did point the gun at Barbara 
Kelly. She was next to me, and she was in the line of fire 
(W. Tr. 30) (Emphasis added). 


4 Miss Kelly testified: He [appellant] raised the gun and pointed 
it in our direction and he paused for about two or three seconds 
and then he fired. 

Q. [by the prosecutor]: All right. Now, who was he pointing 
at, do you remember? 

A. He was pointing it in the direction of Lieutenant Kramer. 

Q. All right. And at the time you say he fired the gun, who 
was it pointed at then? 


[Footnote continued on page 10] 
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Lt. LeGear also testified that appellant fired his weapon 
at them (W. Tr. 226-227, 239) and that he specifically 
pointed his gun at Lt. Kramer and the two Marines who 
were killed.* It was Lt. Marasco’s testimony that ap- 
pellant’s gun was directed at all six of them as were the 
bullets from the discharged weapon.“ This evidence 


12 [Continued] 
A. Lieutenant Kramer and myself. 
Q. Did he point it at anyone else? 
A. Not that I remember. 


(W. Tr. 126) (Emphasis added). 
Miss Kelly also testified that it was appellant who shot her: 


. Now, did you hear some shots? 

Yes, sir. 

How many, would you say? 

Seven. 

. All right. And were any shots directed at you? 
. The one that Alexander shot. 

. All right. And were you hit? 

Yes, sir. 

And do you recall where you were hit? 

. In the left hip. (W. Tr. 129) 


. [by the prosecutor]: Could you tell us how many people 
Alexander pointed his gun at? 

. [by Lt. LeGear]: Well, when he pulled it out of his coat, 
he pointed in the general direction of Kramer, Lesnick and 
King (W. Tr. 283-234). 


13 [by defense counsel]: Now, Lieutenant, do you recall what, 
if anything, Mr. Alexander did with Government’s Exhibit 
No. 3 [appellant’s pistol] which was displayed in the 
Tavern? 
. [by Lt. Marasco]: Yes, after he pulled the gun from some- 
where in either his trousers or his jacket and pointed it 
in our direction, specifically towards Lieutenant Lesnick, I 
don’t remember what else, I didn’t see any shots fired directly 
or not (W. Tr. 204) (Emphasis added). 


The witness had testified earlier on direct examination: 


Q. After the two defendants pulled these revolvers out, what 
happened next? 

A. Well, there were no more words exchanged after Gordon 
Alexander’s last words and the next thing I knew was that 
I heard a number of shots go off and I didn’t exactly see who 
did the shooting. They seemed to first point in my direction 
and I was on the left hand side of the semi-circle and then 
the firing seemed to proceed right around the group almost 
mathematically (W. Tr. 175-176). 
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Q 
A. 
Q. 
A. 
Q 
A 
Q 
A. 
Q. 
A 
Q 
A 


ll 


viewed in the light most favorable to the Government, 
clearly shows that appellant pointed his gun at the three 
Marines and Miss Kelly. The mere fact that they might 
have contradicted each other in certain respects or testi- 
fied contrary to the physical evidence does not, of course, 
render their testimony valueless, nor does it entitle ap- 
pellant to a reversal of his conviction. For as this Court 
has stated, “It is the function of the jury to pass on the 
powers of observation of [the witnesses] and [their] 
credibility.” Thompson v. United States, 88 U.S. App. 
D.C. 235, 188 F.2d 652 (1951). The evidence that ap- 
pellant pointed his gun at the four surviving members 
of the Marine party was sufficient to permit the jury to 
find guilt beyond a reasonable doubt, and therefore, its 
finding should not be disturbed. 

Alternatively, the evidence below clearly establishes 
that appellant aided and abetted Murdock in the com- 
mission of these crimes. This evidence permits an infer- 
ence of concerted criminal action and supports appellant’s 
convictions based on aiding and abetting. The jury 
could find that appellant knowingly associated himself in 
some way with the criminal venture and sought by his 
presence or by some action to make it succeed. Nye and 
Nissen v. United States, 336 U.S. 618 (1949) ; Thompson 
v. United States, supra; Long v. United States, 124 U.S. 
App. D.C. 14, 360 F.2d 829 (1966); Turberville v. 
United States, 112 U.S. App. D.C. 400, 303 F.2d 411, 
cert. denied, 370 U.S. 946 (1962); Ladrey v. United 
States, 81 U.S. App. D.C. 127, 155 F.2d 417, cert. de- 
nied, 329 U.S. 728 (1946). The uncontroverted evidence 
at trial shows that. appellant drew his loaded pistol, 
pointed it at the Marine group and accompanied this act 
with threatening words. Thereafter Murdock appeared 
and gunned down the three Marines and Miss Kelly. 


14 This was essentially the trial court’s basis for permitting the 
case against appellant to go to the jury (H. Tr. 69-83). Accordingly, 
the court instructed the jury on aiding and abetting in second degree 
murder and assault with a dangerous weapon (H. Tr. 209, 210). 
The jury’s consideration of this legal theory is evidenced by their 
request that the court repeat this instruction which the court did 
(W. Supp. Tr. 373-876). 
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Certainly the jury could reasonably infer from appel- 
lant’s behavior that he was either inciting or assisting 
the actual criminal conduct that resulted.* 

There is, moreover, appellant’s immediate flight with 
Murdock after the shooting that the jury could properly 
consider as a factor supporting appellant’s guilty involve- 
ment. Alberty v. United States, 162 U.S. 499, 510 
(1896) ; Green v. United States, 104 U.S. App. D.C., 23, 
259 F.2d 180, cert. denied, 359 U.S. 917 (1958). Appel- 
lant did not attempt to run away from Murdock or to 
disassociate himself from him; rather, they ran together 
to appellant’s automobile, in which they were later cap- 
tured after a high-speed chase with appellant driving 
(W. Tr. 260S-260T). 

Appellee submits, therefore, that the evidence of ap- 
pellant’s guilt, either as a principal or as an aider and 
abettor, was sufficient to warrant submission of the case 
to the jury and to support the jury’s eventual verdict. 
Accordingly, his conviction should stand unaltered. 


II. The consecutive sentences imposed for the assaults of 
four persons with a dangerous weapon were valid. 


There was no error in imposing consecutive sentences 
for the assaults upon the members of the Marine group.** 


15In denying appellant’s motions for a judgment of acquittal at 
the conclusion of the case, the trial court stated to appellant’s 
counsel: 


“It is not necessary for the aiding and abetting charge to be 
given that there be an advanced agreement or plan. You don’t 
even have to be together to aid and abet as you well know, sir. 
I think the difference between us is that I find in Alexander’s 
conduct alone viewing it by itself, conduct which indicated 
that he had intent to commit the crime, that he participated in 
it in a way wishing to bring it about, he took action that helped 
to make it succeed, because clearly he held at least one marine 
at bay, and that obviously when he pulled a loaded revolver in 
that context, he knew that was criminal conduct” (H. Tr. 75). 


16 Appellant was sentenced to two to ten years for assaults with 
a dangerous weapon on Lt. Kramer and Miss Kelly, the terms to 
run consecutively; one to three years for assaults with a dangerous 
weapon on Lieutenants LeGear and Marasco, the terms to run con- 
currently but consecutively to the first two terms; and one year 
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Assault with a dangerous weapon is an offense against 
the security and safety of the person. The words of the 
basic assault statute indicate the legislative intent as to 
the appropriate unit of prosecution—the assault of each 
person is a separate and distinct offense.” An assault of 
four persons with a dangerous weapon occasions four 
times the social harm sought to be protected against as 
an assault with a dangerous weapon on a single indi- 
vidual.** For this reason there should be little doubt that 
Congress intended the permissibility of a multiple pen- 
alty to correspond with a multiple harm.” In Barringer 
v. United States, supra, note 18, this Court held that con- 


for carrying a dangerous weapon, the term to run concurrently 
with the above. This amounts to a total sentence of five to twenty- 
three years. 


17 Title 22, D.C. Code, §504 provides: “Whoever unlawfully 
assaults, or threatens another in a menacing manner, shall be fined 
not more than five hundred dollars or be imprisoned not more than 
twelve months, or both.” (Emphasis added.) The assault con- 
templated by this statute is a common-law assault, which is defined 
as “an attempt with force or violence to do a corporal injury to 
another; and [it] may consist of any act tending to such corporal 
injury ....” (Emphasis added.) Guarro v. United States, 99 U.S. 
App. D.C. 97, 99, 287 F.2d 578, 580 (1956). The statute in the 
instant case, 22 D.C. Code § 502, merely provides a greater punish- 
ment for perpetrating an assault by means of a dangerous weapon. 


18 See, ¢.9., Barringer v. United States, 180 U.S. App. D.C. 186, 
$99 F.2d 557 (1968), cert. denied, 398 U.S. 1057 (1969) (consecu- 
tive sentences upheld by this Court for robbing two persons at the 
same time and place); United States v. Meyers, 189 F. Supp. 724 
(D. Alaska 1956) (consecutive sentences upheld for contributing 
to the delinquency of two minors at the same time and place) ; Neal 
v. State, 35 Cal. 2d 11, 357 P.2d 889 (1960) (where gasoline was 
thrown into the bedroom of a married couple and ignited, consecu- 
tive sentences for two counts of attempted murder were upheld 
in an opinion by Traynor, J) ; People v. Johnson, 26 Cal. Rptr. 614, 
210 Cal. App. 2d 273 (1962) (consecutive sentences upheld for 
robbing more than one person at the same time and place). 


19 The so-called “rule of lenity” only comes into play at the end 
of the analysis “where there is substantial doubt as to whether 
Congress would have intended . . . [multiple punishment] to be im- 
posed.” Irby v. United States, 129 U.S. App. D.C. 17, 18, 390 F.2d 
482, 483 (en bane 1967); see Callanan v. United States, $364 U.S. 
587, 596 (1961). 
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secutive sentences could be imposed for the robbery of 
two persons at the same time and place because the rob- 
bery statute was designed to safeguard individual citi- 
zens from being robbed. Since it is likewise the congres- 
sional intent of the several statutes proseribing various 
kinds of assault to protect individual citizens from being 
assaulted, the imposition of consecutive sentences for mul- 
tiple assaults is proper. 

Bell v. United States, 349 U.S. 81 (1955), which is 
cited by appellant, is clearly distinguishable from the in- 
stant case. In Bell, consecutive sentences were held im- 
properly imposed on two counts of violation of the Mann 
Act, each count involving a different woman transported 
on the same trip in the same vehicle. As this Court has 
observed, the Supreme Court was uncertain in Bell as to 
“whether the principal design of the Mann Act was to 
protect each woman carried across state lines, or rather 
to strike generally at the business of white slave trading 
and in particular at its use of interstate transportation 
facilities.” Barringer v. United States, supra, 130 U.S. 
App. D.C. at 186, 399 F.2d at 558. The assault with a 
dangerous weapon statute here contemplates the protec- 
tion of the individual victim and there were four sepa- 
rate victims in this case. Appellee does not perceive the 
applicability here of the principles enunciated by this 
Court in Ingram v. United States, 122 U.S. App. D.C. 
$34, 353 F.2d 872 (1965), and Davenport v. United 
States, 122 U.S. App. D.C. 344, 358 F.2d 882 (1965). 
Ingram struck down consecutive sentences for assault 
with a dangerous weapon and assault with intent to kill 
arising out of a single assault; and Davenport invali- 
dated consecutive sentences for manslaughter and assault 
with a dangerous weapon, again the result of a single 
shooting. In these cases a single act violated a single 
interest, the security of a single person. 

Appellant contends that Ladner v. United States, 358 
U.S. 169 (1958), is controlling in the instant case. In 
Ladner a single shotgun blast by the defendant wounded 
two federal officers who were performing a common duty. 


15 


Ladner was given consecutive sentences under 18 U.S.C. 
§ 254.* However, the Supreme Court ruled that the 
single discharge of a shotgun constituted only a single 
violation of the statute. The Court stated that it was 
not clear whether the congressional intent underlying the 
statute was to protect individual federal officers or to 
“prevent hindrance to the execution of official duty, and 
thus to assure the carrying out of federal purposes and 
interests ....”* Ladner, supra, 358 U.S. at 176. Since 
there existed an ambiguity as to the meaning of the 
statute, the Court applied the “rule of lenity” and adopt- 
ed the less harsh of the two meanings. 

Appellee submits that Ladner is distinguishable from 
the present case because the societal design of 18 U.S.C. 
§ 254 was “to further the legitimate purposes of the 
Federal government,” 358 U.S. at 175, by proseribing 
conduct that would impede performance of a task by 
federal officers. This was the interest sought to be pro- 
tected by the statute. Since the defendant in Ladner 


7018 U.S.C. §254 (1940 ed.) presently recodified as 18 U.S.C. 
§ 111, provided: 


Whoever shall forcibly resist, oppose, impede, intimidate, or 
interfere with any person... [if he is a federal officer desig- 
nated in another section] while engaged in the performance 
of his official duties, or shall assault him on account of the 
performance of his official duties, shall be . . . imprisoned not 
more than three years . . .’ and whoever in the commission 
of any of the acts described in this section, shall use a deadly 
or dangerous weapon shall be . . . imprisoned not more than 
ten years. 
The defendant in Ladner was sentenced to two consecutive terms 
of ten years each under the “dangerous weapon” provision of the 
statute. 358 U.S. at 171. 


22 The Government contended: 


“The legislation was aimed at protecting federal officers, not 
only to promote the orderly functioning of the federal govern- 
ment (whose efficiency would diminish in proportion to the 
number of individual officers affected), but also to protect the 
individual officers, as ‘wards’ of the federal government from 
personal harm. Both of these legislative objectives make the 
individual officers a separate unit of protection.” Ladner, supra, 
358 U.S. at 174, quoting from the Government’s brief. 
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hindered the completion of only one federal task* by 
his conduct, he was guilty of only one violation of the 
statute despite the fact that he wounded two officers by 
so doing.** The statute in the instant case is not so de 
signed because its sole purpose is the protection of indi- 
vidual persons. An intrusion on the security or safety 
of an individual, therefore, is the proper unit of prosecu- 
tion.* Accordingly, the imposition of consecutive sen- 
tences was valid.* 


22 The two federal officers were wounded while in the front seat 
of an automobile as they were transporting an arrested prisoner. 


23In Ladner, the Court stated that “the Government frankly 
conceded on the oral argument that assault can be treated no dif- 
ferently from the other outlawed activities [of resisting, opposing, 
impeding, intimidating, a federal officer] and that if a single act 
of hindrance which has an impact on two officers is only one offense 
when the act is not an assault, an act of assault can be only one 
offense even though it has an impact on two officers.” Ladner, supra, 
358 U.S. at 176-177. However, the Court in Ladner indicated that 
had the defendant fired two shots at the two federal officers, he 
might have been properly convicted of more than one offense and 
therefore, the case was remanded for such a hearing in the District 
Court. 358 U.S. at 178 n.6. 


24 Moreover, the results of such an interpretation are not incon- 
gruous. Appellant committed four separate assaults with a deadly 
weapon as either a principal or an aider and abettor. If he had 
committed four separate offenses of second-degree murder, he would 
have been liable to a minimum of four twenty-year sentences 
totaling eighty years. 


26 Finally, appellant attempts to draw an analogy between the 
instant case and those cases purporting to hold that larceny of 
several articles belonging to different persons at the same time and 
place is but one offense. However, the cases are not analogous 
because an assault is a crime against the safety and security of 
the person and larceny is merely a crime against property. Crimes 
against the person are of greater social harm and hence deserving 
of greater punishment. F.g., People v. Gaither, 178 Cal. App. 2d 
662, 848 P.2d 799 (1959), cert. denied, 362 U.S. 991 (1960); 
People v. Plumlee, 2 Cal. Rptr. 84, 177 Cal. App. 2d 224 (1960). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 
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